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is disputed, such award shall be appeal-
able directly to the Benefits Review
Board. In such a fee dispute case, the
record before the Board shall consist of
the order of the deputy commissioner
awarding or denying the fee, the appli-
cation for a fee, any written statement
in opposition to the fee and the docu-
mentary evidence contained in the file
which verifies or refutes any item
claimed in the fee application.

(Approved by the Office of Management and
Budget under control number 1215–0115)

[43 FR 36772, Aug. 18, 1978, as amended at 47
FR 14696, Apr. 6, 1982]

§ 725.367 Payment of a claimant’s at-
torney’s fee by responsible oper-
ator.

(a) If an operator declines to pay any
benefits on or before the 30th day after
receiving written notice of its liability
for a claim on the ground that there is
no liability for benefits within the pro-
visions of the Act, and the person seek-
ing benefits shall thereafter have uti-
lized the services of an attorney in the
successful prosecution of the claim,
there shall be awarded, in addition to
the award of benefits, in an order, a
reasonable attorney’s fee against the
operator or carrier in an amount ap-
proved by the deputy commissioner,
administrative law judge, Board, or
court as the case may be, which shall
be paid promptly and directly by the
operator or carrier to the claimant’s
attorney in a lump sum after the order
becomes final.

(b) Section 205(a) of the Black Lung
Benefits Amendments of 1981, Pub. L.
97–119, amended section 422 of the Act
and relieved operators and carriers
from liability for the payment of bene-
fits on certain claims. Payment of ben-
efits on those claims was made the re-
sponsibility of the Trust Fund. The
claims subject to this transfer of liabil-
ity are described in § 725.496 of this
part. On claims subject to the transfer
of liability described above the Trust
Fund will pay all fees and costs which
have been or will be awarded to claim-
ant’s attorneys which were or would
have become the liability of an oper-
ator or carrier but for the enactment of
the 1981 Amendments and which have
not already been paid by such operator
or carrier. Section 9501(d)(7) of the In-

ternal Revenue Code, which was also
enacted as a part of the 1981 Amend-
ments to the Act, expressly prohibits
the Trust Fund from reimbursing an
operator or carrier for any attorney
fees or costs which it has paid on cases
subject to the transfer of liability pro-
visions.

[48 FR 24291, May 31, 1983]

§ 725.401 Claims development—gen-
eral.

After a claim has been received by
the deputy commissioner, the deputy
commissioner shall take such action as
is necessary to develop, process, and
make determinations with respect to
the claim as provided in this subpart.

§ 725.402 Approved State workers’
compensation law.

If a deputy commissioner determines
that any claim filed under this part is
one subject to adjudication under a
workers’ compensation law approved
under part 722 of this subchapter, he or
she shall advise the claimant of this
determination and of the Act’s require-
ment that the claim must be filed
under the applicable State workers’
compensation law. The deputy commis-
sioner shall then prepare a proposed de-
cision and order dismissing the claim
for lack of jurisdiction pursuant to
§ 725.418 and proceed as appropriate.

§ 725.403 Requirement to file under
State workers’ compensation law—
Section 415 claims.

(a) No benefits shall be payable to or
on behalf of a claimant who has filed a
claim under section 415 of part B of
title IV of the Act, for any period of
eligibility occurring between July 1,
and December 31, 1973, unless the
claimant has filed and diligently pur-
sued a claim for benefits under an ap-
plicable State workers’ compensation
law. A State workers’ compensation
claim need not be filed where filing
would be futile. It shall be determined
that the filing of a State claim would
be futile when:

(1) The period within which the claim
may be filed under such law has ex-
pired; or

(2) Pneumoconiosis as defined in part
718 of this subchapter is not compen-
sable under such law; or
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